
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



612 YALE LAW JOURNAL 

article together with its contents. It did not appear that the considera- 
tion for such limitation of liability was a lower rate for cartage. One 
night, while the van containing the plaintiff's safe was in the defendant's 
storehouse, some of his employees stole valuable jewelry from the safe. 
Held, that the shipper could not recover more than the stipulated sum 
of $50. Smith and McLaughlin, JJ., dissenting. 

It has been established as a general rule that the common-law liability 
of carriers as insurers may be reasonably limited by an agreement. 
Ranchau v. Rutland R. R. Co. (1898) 71 Vt 142; Wells v. Gt. Northern 
Ry. Co. (19") 59 Or. 165; Mobile & O. R. Co. v. Hopkins (1868) 41 
Ala. 486. In some states a contrary holding is required by statute. 
Davis v. Chicago, R. I. and P. R. Co. (1891) 83 la. 744. Ordinarily it 
has been held contrary to public policy to permit a carrier to contract 
for exemption from the consequences of its own negligence or that of 
its servants or agents. Railroad Co. v. Lockwood (1873) 17 Wall. 
(U. S.) 357; Welch v. Boston & A. R. R. Co. (1874) 41 Conn. 333; 
Chesapeake, etc., R. R. Co. v. Beasley (1906) 104 Va. 788. A few 
jurisdictions have qualified this sound doctrine by peculiar holdings. In 
New York a distinction is drawn between negligence of the carrier 
itself, and negligence of its servants, allowing it to contract against 
the latter but not against the former. French v. Buffalo, N. Y. & E. 
R. R. Co. (1868) 43 N. Y. 108. Later cases go farther, and allow a 
carrier generally to contract even against its own negligence, if its 
intention is clearly and explicitly expressed. Lynch v. N. Y. Cent. & 
H. R. R. Co. (1915) 153 N. Y. S. 633; Jennings v. Grand Trunk R. R. 
Co. (1891) 127 N. Y. 438. But in these cases the shipper is given the 
choice of declaring the value of his goods, and paying a higher rate for 
greater protection, or of accepting a lower rate and lower liability. 
Such a modification of the general negligence rule seems to be well 
recognized. Rose v. Northern Pac. R. R. Co. (1907) 35 Mont. 70; 
Mobile & O. R. R. Co. v. Hopkins, supra. The principal case is a decided 
extension of the rule, for there the contract did not show that the con- 
sideration for the valuation at a fixed sum was a lower freight rate. 
No choice was given. The dissenting judges argued that as there was 
no such choice and as rates were not fixed on the value of the goods, 
the carrier should not be relieved from full liability. The same rules 
of public policy which apply in the negligence cases would seem to apply 
even more strongly in this case. Such contracts are not favored even by 
the New York courts. It is submitted that the dissenting opinion presents 
the stronger view. 

S. J. T. 

Carriers — Passengers — Person Boarding Moving Car without 
Knowledge of Conductor. — Berkebile v. Johnstown Traction Co. 
(1917) 99 Atl. (Pa.) 871.— Without the knowledge of the motorman or 
the conductor the plaintiff claimed to have boarded a moving trolley car 
of the defendant, intending to pay his fare. Before he had paid his fare, 
the car was struck by another car and the plaintiff was injured. Held, that 
a nonsuit was wrongly directed, and that the question of whether or not 
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the plaintiff was a passenger should have been submitted to the jury 
with proper instructions. 

The authorities declare that in order to create the relation of carrier 
and passenger, there must be an offer by the person to take passage 
and an acceptance of him by the carrier. Hogner v. Boston El. R. Co. 
(1908) 198 Mass. 260; Devine v. Chi. City Ry. Co. (1911) 162 111. App. 
243. But the acceptance may be implied from slight circumstances. 
Kane v. Cicero Proviso Electric Ry. Co. (1902) 100 111. App. 18. If the 
car slows down in response to a signal from a bystander and the car is 
boarded while in motion, the one so boarding is a passenger and may 
recover for an injury then received because of the negligence of the 
company. O'Mara v. St. Louis Transit Co. (1903) 102 Mo. App. 202; 
Nolan v. Metropolitan St. Ry. Co. (1913) 250 Mo. 602. The act of 
stopping a car at a customary place is an implied acceptance of those 
waiting to enter. Hull v. Terre Haute Electric Co. (1905) 38 Ind. App. 
43. Under such circumstances it is not necessary that the party should 
be seen. An effort has been made to distinguish such a case from one 
where a moving car is boarded without the knowledge of the company 
on the ground that it would be impossible to recognize all who might 
desire to enter. Schepers v. Union Depot Ry. Co. (1895) 126 Mo. 665. 
In the principal case the entry was made when the car was in motion 
and without the knowledge of the conductor, with the intention of pay- 
ing the fare. If we adopt the fiction that stopping the car is an invita- 
tion to enter, we might carry it one step farther and hold that running 
cars through the city streets carries a similar invitation, provided a safe 
entrance is made and there are no rules of the company against getting 
on while the car is moving. Public policy dictates that the plaintiff 
should be considered a passenger and not a trespasser, the only 
alternatives, even though this is accomplished with some loss to strictly 
logical analysis. 

J. E. H. 

Chattel Mortgages — Renewal — Novation — Loss of Priority. — Foy- 
Adams Co. v. Smith (1917) 91 S. E. (Ga. App.) 242.— The plaintiff 
company sold certain chattels to one Tatum taking his purchase money 
note for the amount due, by the terms of which title was reserved in 
the plaintiff until payment of the debt. At a later date more chattels 
were sold to Tatum, the old note was cancelled and a new note taken 
covering both the amount of the old note and the value of the new 
purchase, title to all the chattels being expressly reserved in the plaintiff. 
Between the dates of the two notes the defendant became a purchaser for 
value of part of the property covered by the original note. For the 
conversion of that part the plaintiff brought this action. Held, that there 
was a novation which divested the title of the plaintiff as against the 
defendant. 

Conditional sales of chattels have been frequently considered as chattel 
mortgages, at least in their general effect. Williston, Sales, sec. 579; 
Mechem, Sales, sec. 578. It is the generally accepted rule that a new 
mortgage on the same property and on generally the same terms as a 



